BY SUSAN WILLIS McFADDEN
& KATHLEEN KAVANAGH

uring the 2012 election

year, the issue of U.S.

citizenship made its

periodic return to public

debate. Much of the dis-

cussion centered around the

American policy—jus soli—that grants

citizenship to nearly all persons born on

American soil.! Tempers flare around the issue

of perceived “birth tourism,”” while propo-

nents of jus soli point to the advantages of
the status quo.?

Meanwhile, there has been a quiet
swell in the number of U.S. citizens
voluntarily relinquishing their citizen-

ship—and the swell threatens to turn

into a tsunami. During 2011, at
least 1,781 U.S. citizens or long-
term lawful permanent residents
(“green card” holders) chose to
expatriate themselves. During
2008 the number was 231.*
Granted, it is not much, com-
pared with the number of peo-
ple who naturalize in the

United States—694,193 in

2011°—but the increase is
striking.
For most Americans, the
idea of giving up their citi-
zenship is as unthinkable
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as cutting off an arm. It is safe to say that
the most common reaction to such an idea
would be “Why on earth would you want
to give up something that so many people
would give almost anything to have?” In
our experience, it is #of primarily a matter
of political protest or disaffection, as some
might think. It is often not even directly
related to taxes owed, as most might think.
In many cases, though, it does come down
to something as simple (or as confusing) as
paperwork—and most of that paperwork is
tax-related.

PSR Toxic Liabilities,
* KK .
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In her 2011 Report to Congress, the IRS’s
National Taxpayer Advocate informed
Congress, “For some U.S. taxpayers
abroad, the tax requirements are so confus-
ing and the compliance burden so great
that they give up their U.S. citizenship.”®
This is true even though approximately 91
percent of Americans living abroad owed
no U.S. taxes for tax year 2009 after appli-
cation of the foreign earned income exclu-
sion and the foreign tax credit.”

Two of the requirements criticized most
frequently are known as “FBAR” and
“FATCA.” An FBAR—*“Report of Foreign
Bank and Financial Accounts”—must be
filed annually by any U.S. “person” having
an interest (including signature authority)
in financial accounts outside the United
States if the aggregate amount in the
accounts exceeds $10,000 at any time
during the calendar year.® Penalties for
wilful failure to file can include the greater
of $100,000 or 50 percent of the balance
of the foreign account; non-wilful viola-
tions can result in penalties of $10,000 per
violation.’

FATCA, the “Foreign Account Tax
Compliance Act” enacted in 2010, affects
not only U.S. persons, but foreign financial
institutions, as well." With the stated goal
of reducing tax avoidance, FATCA con-
templates that foreign financial institutions
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will enter into disclosure agreements with
the U.S. Treasury, agreeing to provide the
IRS information about the accounts of
U.S. taxpayers and some foreign entities
with significant U.S. investments." If an
institution chooses not to comply, the IRS
will require other financial institutions to
withhold 30 percent of dividends, income
and sale proceeds from all U.S. assets owed
to the non-complying institution.'

For affected individual U.S. taxpayers,
the reporting requirements under FATCA
have already begun.” For financial institu-
tions, FATCA will be phased in beginning
January 1, 2013."* Some financial institu-
tions outside the United States have begun
to cleanse their customer lists of U.S. tax
persons (citizens and lawful permanent res-
idents).” As the CEO of the Luxembourg

Bankers” Association bluntly put it, FATCA
is turning U.S. persons into “toxic liabili-
ties,” and in the Wall Street Jouwrnals
phrasing, “economic lepers.”"”

The combination of paperwork and the
perceived intrusiveness of the reporting
requirements has resulted in vociferous
complaints by many Americans affected by
the requirements.” Some have chosen to
vote with their feet and become ex-citizens.
One of our clients decided to renounce his
U.S. citizenship when his stockbroker told
him that after 40 years, the firm had to fire
him as a client, because it did not want to
comply with FATCA.

Another client, who moved to the
United States as a child, naturalized along
with her parents and later married a British
citizen, told us (and the consular officer)
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that she wanted to renounce her U.S.
citizenship so that she could have a joint
bank account with her husband. Although
they had been married for 10 years and had
two children, her husband was unwilling
to share an account with her if the account
details would be disclosed to the U.S.
government.

et Less-Frequently
IR Cited Reasons

* KK

Although a disinclination to fill out tax
returns in multiple jurisdictions or be an
“economic leper” appears to be the primary
motive for expatriation among persons liv-
ing in the United Kingdom, other reasons
exist.

Some U.S. citizens, particularly those
who have no emotional ties to the country
or who have long lived abroad, may find
onerous other requirements imposed by
their U.S. citizenship, such as the potential
for Selective Service obligations and the
requirement that they travel to the United
States only on a U.S. passport. One high-
profile example is Boris Johnson, now
London’s mayor, who renounced some
years ago the U.S. citizenship he had
acquired through birth in New York.

The precipitating event for him was
apparently the refusal of U.S. immigration
officials to allow him to transit the United
States while en route to Mexico with his
family; immigration officers insisted that he
must use a U.S. passport (which he did not
have) to enter the country. He later pro-
claimed, “What I want is the right not to
have an American passport.”” One can also
imagine that a politician would be con-
cerned about dual citizenship, not wanting
to raise any suspicion that he or she might
have divided loyalties.?

One of our clients, a naturalized citizen,
gave up his U.S. citizenship as a result of
what he believed to have been an unfair
conviction and imprisonment. He was con-
victed under the Lacey Act” on a charge
that he knew, or should have known, that
he was participating in the sale of fish in
the United States that had been caught in
violation of the fishing quota laws of a for-
eign country. He appended the following
statement to his renunciation paperwork
(emphasis in the original):
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I was prosecuted under the Lacey Act,
a technical regulatory violation involv-
ing the sale of secafood caught illegally
in another country. I pled guilty to a
misdemeanor and was given a 1 year
prison sentence, the most available
for a misdemeanor! All this because,
“I should have known”.

After this experience, my view of
life in America is tainted. I am disillu-
sioned. I cannot live in a country
where citizens are exposed to being
taken from their homes and families
over “I should have known”. Within
my community, my and my family’s
reputation was destroyed. How can I
let my daughter go to school being the
child of the father who went to prison?

I was naturalized a U.S. citizen with
hope and dreams. Now, I’m afraid to
live there. What if T get caught for
speeding, or am in the wrong place at
the wrong time? I will not live under
this pressure.
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Assuming one has made the decision after
appropriate consultation and consideration
of the consequences, how does one give
up U.S. citizenship?

Strictly from an immigration law
perspective, relinquishing citizenship is
in many cases quite straightforward—
although it may be preceded by months
of work to straighten out the prospective
ex-citizen’s tax affairs.”” Under Section
349(a) of the Immigration and
Nationality Act (“INA”), a U.S. citizen
may relinquish citizenship by voluntarily
performing any of a number of enumerat-
ed acts “with the intention of relinquish-
ing United States nationality.”* The two
that we see most frequently are (1) natu-
ralizing in another country and (2) formal
renunciation of U.S. citizenship before a
U.S. consular officer.

The U.S. Department of State since
1990 has applied an administrative pre-

The Process
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sumption that a U.S. citizen intends to
retain citizenship when she performs some
of the acts listed in INA Section 349, such
as naturalizing in a foreign state, accepting
non-policy-level employment with a for-
eign state, or subscribing to a routine oath
of allegiance to a foreign state.*

If the U.S. citizen has performed any of
the potentially expatriating acts, such as
acquiring another citizenship, and in doing
so intended to relinquish citizenship,
she may appear before a U.S. consular
officer to document this fact. The former
citizen will fill out a form and sign a volun-
tary relinquishment statement.® If the
Department of State approves the finding
that the former U.S. citizen had relin-
quished citizenship, the Department issues
a Certificate of Loss of Nationality
(“CLN”), which is sent to the former U.S.
citizen, together with that person’s can-
celled U.S. passport.” The CLN will state
that citizenship was lost at the time the
expatriating act was performed.

U.S. authorities do not always let the
citizen leave easily, as demonstrated by one
of our recent cases. Our client was born in
the United States while his parents, both
British, were in graduate school. He left
the United States at the age of 5 months
and returned with his parents to Britain. As
an adult, he never renewed the U.S. pass-
port his parents had obtained for him.

While studying at Cambridge, he joined
the University’s Royal Naval Reserve unit
as a midshipman—the lowest commis-
sioned officer post. (Serving as a commis-
sioned or non-commissioned officer in the
armed forces of a foreign state is one of the
acts specified in INA § 349(a) as a poten-
tially expatriating act. Notably, it is not one
of the acts as to which the administrative
presumption of intent to retain citizenship
applies.) Believing that he had thereby
abandoned his U.S. citizenship, he there-
after behaved consistently with the belief
that he was no longer a U.S. citizen. He
did not file U.S. tax returns, never voted in
a U.S. election, did not hold a U.S. pass-
port, and in fact travelled a total of 22
times to the United States on his U.K.
passport.” In 2011, fearing that the United
States might still consider him a citizen, he
applied to formalize his relinquishment of
U.S. citizenship as of the date more than
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in the United States and assuming that
you can confirm his use of a UK pass-
port to enter the United States, he has
established by the preponderance of
the evidence, as required by INA
Section 349(b), that he has expatriated
himself by virtue of his service as a
non-commissioned officer in the
British Navy. In sum, it appears that []
has voluntarily committed a statutory
act of expatriation with the intention
of relinquishing his U.S. citizenship.

10 years earlier on which he joined the
Royal Naval Reserve.

After a brief telephone interview, the
consular officer denied his application to
document his expatriation, stating that
midshipman was not an officer position. We
challenged this administratively and finally,
several months later, received the following
e-mail from the Department of State,
which sets out the Department’s method
for analyzing these cases:

It appears that you have documenta-
tion from the British Navy confirming
that [ ] was in fact a non-commissioned
officer. Service as such is a threshold
statutory act of expatriation (INA
Section 349(a)(3)(B)). Section 349(b)
of the INA presumes that he acted vol-
untarily. The only issue that must be
addressed is one of intent. According
to [State Department records], []’s last
passport expired in 1990 [more than
20 years from the date of the e-mail].
Given the fact that he has not voted

He was then allowed to go to the Embassy
in carly 2012 and document that he had
relinquished his citizenship as of the date
almost 14 years carlier when he had joined
the Royal Naval Reserve.

As suggested earlier, U.S. citizenship
may also be relinquished through a formal
renunciation witnessed by a U.S. diplomat-
ic or consular officer outside the United
States. The U.S. citizen wishing to
renounce must appear in person before
such a U.S. official, who will question the
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renunciant to ensure that he understands
the gravity of renunciation and that he
is acting voluntarily. The U.S. citizen
is required to read and sign a “Statement
of Understanding Concerning the
Consequences
Relinquishment or Renunciation of U.S.
Citizenship.”* Once that is accomplished,
he swears an Oath of Renunciation.” Upon
approval by the Department of State, a
CLN is issued and sent to the former U.S.
citizen, together with that person’s can-
celled U.S. passport.®* The CLN will show
that the former U.S. citizen gave up his
citizenship on the date he appeared at
the Embassy and took the Oath.

U.S. citizens cannot renounce citizen-
ship while in the United States (except in
time of war), nor can parents renounce
citizenship on behalf of their children.®
Although renunciation is theoretically pos-
sible for persons under the age of 18, con-
sular officers are rarely willing to believe
that a minor understands the consequences
of renunciation and that she is renouncing
voluntarily.

Generally, renunciation is irrevocable
and cannot be set aside without administra-

and Ramifications of

tive or judicial appeal. One exception:
A US. citizen who formally renounces
citizenship while a minor is able to have
citizenship reinstated by applying to the
Department of State within six months
after attaining the age of 18.%
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PSP Back to Taxes

Renouncing one’s citizenship is made more
difficult by governmental suspicion that
persons are renouncing their U.S. citizen-
ship to avoid paying U.S. taxes. As part of
the “Reed Amendment” to the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996, any U.S. citizen
who officially renounces U.S. citizenship
on or after September 30, 1996, and who is
determined by the Attorney General to
have renounced for the purpose of avoiding
U.S. taxation is inadmissible to the United
States and ineligible for a visa.®

In 2008, Congress imposed an “exit
tax” on certain persons who relinquish or
renounce their citizenship, mandating that
the property of such persons “shall be treat-
ed as sold on the day before the expatria-

tion date for its fair market value” and gains
over $600,000 taxed accordingly.** Both
the exit tax and the Reed Amendment
became subjects of great media interest ear-
lier this year when it became known that
billionaire Eduardo Saverin, co-founder of
Facebook, had renounced his U.S. citizen-
ship shortly before the company’s initial
public offering.*® A bill was quickly intro-
duced in the Senate to penalize further
such relinquishments of citizenship.*

* ok K
P
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el Conclusion
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The existence of the Reed Amendment
and the exit tax make it more important
than ever that all persons desiring to relin-
quish or renounce their U.S. citizenship
obtain U.S. tax advice before doing so.
Immigration advice is equally vital because
once a person has expatriated, she will be
subject to U.S. immigration laws, including
those governing grounds of ineligibility for
visas and inadmissibility. The ex-citizen
who wishes to return to the United States
must then join other aliens in mastering the
intricacies of U.S. visa law. [
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